
POLICY REGARDING RULE 109 CITATION BY PUBLICATION 

 

A PARTY SEEKING TO SERVE A DEFENDANT BY PUBLICATION SHALL FILE A 

WRITTEN MOTION WITH THE CLERK, SUPPORTED BY THE AFFIDAVIT 

CONTEMPLATED BY RULE 109 

 

 Tex. R. Civ. P. 109 requires that a party exercise diligence 
1
 in attempting to ascertain the 

whereabouts of a defendant whose residence is unknown before filing an affidavit with the clerk 

and requesting that citation issue for service by publication. "A diligent search must include 

inquiries that someone who really wants to find the defendant would make, and diligence is 

measured not by the quantity of the search but by its quality." In the Interest of E.R., 385 S.W.3d 

552, 565 (Tex. 2012) (footnote omitted). Rule 109 also requires that the court inquire into the 

sufficiency of the diligence exercised before granting any judgment on service of citation by 

publication. 

 To avoid a party incurring the not insignificant cost of publishing a citation only to 

be told after incurring that cost that diligence is lacking, it is the policy of the 284th District 

Court that a party seeking to serve a defendant by publication file a written motion with 

the clerk, supported by the affidavit contemplated by Rule 109, and set the motion for 

submission to the court for its consideration BEFORE having a citation issued for service 

by publication. 

 Please note that Tex. R. Civ. P. 116 and 117 require that a sheriff, constable or the clerk 

serve a citation by publication by having the citation published, and that the sheriff, constable or 

clerk make a return of service, signed by him or her, specifying the dates of such publication and 

be accompanied by a copy of the publication. In many instances, the Court finds that a party, or 

his/her/its attorney, simply mails or delivers the citation to a newspaper and thereafter files a 

publisher's affidavit accompanied by a copy of the publication. Complying with Rules 116 and 

117 will cause a party to incur a service fee charged by the sheriff, constable or clerk, but 

complying with these rules will also help ensure that jurisdiction is obtained over the defendant 

served by publication and a valid judgment is rendered. "Personal jurisdiction, a vital component 

of a valid judgment, is dependent 'upon citation issued and served in a manner provided for by 

law.' If service is invalid, it is 'of no effect' and cannot establish the trial court's jurisdiction over 

a party. When judgment is rendered on service of process by publication, a party has two years to 

move for a new trial, which the trial court may grant for 'good cause.' But if service was invalid, 

a party is entitled to a new trial without showing good cause." In the Interest of E.R., 385 S.W.3d 

at 562 (citations omitted). "A complete failure of service deprives a litigant of due process and a 

trial court of personal jurisdiction; the resulting judgment is void and may be challenged at any 

                                                           

 
1
 Compare Rule 111 and CPRC 17.004 (unknown heirs) and Rules 112 and 113 and CPRC 17.005 (unknown owners) 

which facially  require no diligence and no inquiry by the court as to the sufficiency of the diligence. 



time." Id. at 566. See also Hopkins v. Cain, 105 Tex. 591, 143 S.W. 1145 (Tex. 1912); Goodlove 

v. Gray, 7 Tex. 483 (Tex. 1852); Robb v. Horizon Cmtys. Improvement Ass'n, 417 S.W.3d 585 

(Tex. App.-El Paso 2013, no pet.); Daniel Miller Co. v. Puett, 252 S.W. 333 (Tex. Civ. App. 

1923); Turner V. McFarland, 233 S.W. 295 (Tex. Civ. App. 1921). 


